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MASTER RENTAL AGREEMENT AND
JOHNSON COUNTY CONTRACT TERMS
ADDENDUM TO RENTAL CONTRACT

This Master Rental Agreement And Johnson County Contract Terms Addendum to Rental
Contract, (hereinafter referred to as the “AGREEMENT") is between Johnson County, Texas, a
political subdivision of the State of Texas, (hercinafter referred to as “COUNTY™), and

g - S thy Macdhaery,  (hereinafter referred to as “VENDOR™), collectively referred
to as the'“PARTIES”, and is a master rental agreement and an addendum to the Rental Contract of
Vendor between the Parties for the rental of equipment and together this AGREEEMNT and the
Rental Contract shall constitute the entire and complete contract between the Parties.

NOW, THEREORE, in consideration of the mutual promises and covenants contained herein,
the Parties agree and understand as follows:

1. This Agreement is to apply to each and every Rental Contract for the rental of equipment by
County from Vendor after the date this Agreement is approved by the Parties and shall
continue to be effective until gl s 20_14. A signed copy of
this Agreement shall be attached to and become part of each Rental Contract between the
Parties as though said copy of this Agreement were an original. Inthe eventa signed copy of
this Agreement is not attached to a Rental Contract, the Parties agree that the terms and
conditions of the Agreement will apply to the Rental Contract as though said Agreement had
been attached.

2. This Agreement is to clarify, limit, modify or delete terms and provisions of the Rental
Contractand in the event of any conflict between the terms and provisions of this Agreement
and the terms and provisions of those contractual provisions tendered to Johnson County in
the Rental Contract, this Agreement shall control and amend the contractual provisions of the
Rental Contract and any provisions in the Rental Contract to the contrary are hereby deleted.

3. This Agreement is being executed in order to facilitate County being able to rent equipment
from Vendor on an “as needed” basis and that when a representative of County signs the
Rental Contract upon taking possession of the equipment, the representative of County is
acknowledging the tender or delivery of Vendor’s equipment, the rate to be charged and the
time period of the rental; however, the representative of County is not agreeing to or binding
the County to any terms and conditions that conflict with this Agreement.

4. Each Rental Contract with a signed copy of this Agreement attached will be an effective
agreement between the Parties upon the Purchasing Agent of County issuing a Purchase
Order for the rental of equipment listed on the Rental Contract and a representative of
County signing the said Rental Contract.
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5. Either Party may cancel this Agreement by providing written notice to the other Party thirty
(30) days prior to cancellation.

6. This Agreement will be governed by and construed according to the laws of the State of
Texas. Venue for any action or claim arising out of the Agreement will be in the state district
courts in Johnson County, Texas or the federal district courts in Dallas County, Texas. Any
provision in the Rental Contract stating that County agrees to waive any right to trial by jury
is hereby deleted. '

7. Limitations for the right to bring an action, regardless of form, shall be governed by the laws
of the State of Texas, Texas Civil Practice and Remedies Code §16.070, as amended, and any
provision in the Rental Contract to the contrary is hereby deleted.

8. Under Texas law, a contract with a governmental entity that contains a claim against future
revenues is void; therefore, any term in the Rental Contract which provides for such a claim
is hereby deleted.

9. Under the Texas Constitution and laws of the State of Texas, Johnson County cannot enter
into an agreement whereby Johnson County agrees to indemnify or hold harmless any other
party; therefore, all references in the Rental Contract of any kind to Johnson County
indemnifying and holding harmless any individuals or entities for any reason whatsoever are
hereby deleted.

10. County is a political subdivision of the State of Texas, and therefore has certain
governmental/sovereign immunity and limitations on liability, and that County’s general
liability and vehicle insurance coverage is with the Texas Association of Counties Risk Pool
and said insurance coverage is limited to the statutory maximum limits of the Texas Tort
Claims Act (Chapter 101, Texas Civil Practice and Remedies Code); therefore, any
provisions in the Rental Contract requiring County to provide and maintain any insurance in
excess of the statutory maximum limits are hereby deleted.

11. County does not waive any of its common law, statutory or constitutional defenses to which
it may be entitled; therefore any provisions in the Rental Contract to the contrary are hereby
deleted.

12, County will provide property insurance covering the replacement (fair market value) cost of
the equipment rented and will provide Vendor with a certificate of insurance.

13. County will provide statutory workers compensation for its employees; however, County
does not agree to include a waiver of subrogation, and therefore any provisions in the Rental
Contract to the contrary are hereby deleted.
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14, County does not agree to waive any rights and remedies available to County under the

15.

16.

17.

18.

19.

IN

Uniform Commercial Code (“UCC™); therefore, any provisions in the Rental Contract to the
contrary are hereby deleted, '

County does not agree to wajve any rights and remedies available to County under the Texas
Deceptive Trade Practices-Consumer Protection Act; therefore, any provisions in the Rental
Contract to the contrary are hereby deleted.

Except for a heavy equipment tax, County does not agree to be responsible for any sales tax,
use tax, or any other taxes, fees, fines or penalties that may be imposed, levied or assessed by
any federal, state or local government or agency which relates to the Rental Contract, the
equipment or its use; therefore, any provisions in the Renta] Contract to the contrary are
hereby deleted.

Pursuant to Texas Government Code Section 2251.021 and this Agreement, a payment bya
governmental entity under a contract is overdue on the 31 day after the later of:

a. the date the governmental entity receives the goods under the contract;
b. the date the performance of the service under the contract is completed: or
c. the date the governmental entity receives an invoice for the goods or service,

Pursuant to Texas Government Code Section 2251.021 and this Agreement, a payment
begins to accrue interest on the date the payment becomes overdue. The rate of interest that
accrues on an overdue payment is the rate in effect on September 1 of the fiscal year in which
the payment becomes overdue. The rate in effect on September 1 is equal to the sum of: (1)
one pereent; and (2) the prime rate as published in the Wall Street Journal on the first day of
July of the preceding fiscal year that does not fall on a Saturday or Sunday. Interest on an
overdue payment stops accruing on the date the governmental entity or vendor mailed or
electronically transmits the payment. Therefore, all provisions in the Rental Contract to the
contrary are hereby deleted.

To the extent, if any, that any provision in this Agreement is in conflict with Chapter 552 of
the Texas Government Code (the "Public Information Act"), the same shall be of no force
and effect. Furthermore, it is expressly understood and agreed that Johnson County, its
officers and employees may request advice, decisions and opinions of the Attorney General
of the State of Texas in regard to the application of the Public Information Act.

Services provided under the Agreement shall be provided in accordance with all applicable
state and federal laws.

WITNESS WHEREOF, intending to be legally bound, the Parties have caused their

authorized representative to execute this Agreement. Each representative whose si gnature appears
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on this Agreement represents and does hereby certify that they have the authority to enter into this
Agreement for their represented Party.

APPROVED AS TO FORM AND CONTENT:
JOHNSON COUNTY:

ey

ge Harm
County Judge

VE/Z)/)R: %M

Authorized Represeptative M /) ( { Date / {
s Printed Namf: D ames oane
:,-/ Title:  S.ley Q,v,g?
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TERMS AND CONDITIONS

USAGE

RENTAL DAYis the first fo elapse of a calendar day or eight hours of equipment use, Any, pariod of
equpment use less than eighl hours or any perlod of fime less than 24 hours during which the
equpmentis held by Lessee shell constitule a full Renlal Day.

RENTAL WEEK s the first to slapse of three calendar days or 40 hours of equipment use.

RENTAL MONTH means the firsl fo elapse of three reral weeks or 176 hours of equipment use,
Qvertime usage is determined by service meter hour read ngs. The contract shalf extend beyond the
term, at the same rale, if the Lessee holds the machire over the specified term of the lease.

SAFETY

Lessee acknowledges thal they-are familar wathine. operalion of ihe rented equpment and that afl
necessery and proper safety etupment, Includng 18 npérators manual, Is In place and they agree not
lo permit any such safety equipmant to ba removed or iampered with. Lessee akso acknowledges they
are aware of the limitations of the equipmert and agree nol lo exceed them.

Lessee agrees thal they are responsible {or ensuri ng thalall operators read alf warnings and operating
Inslructions. Lessee agrees notto aliow use by any operator not peoperly Irained in the use or operation
of the equipment or who fails to use equipment in accordance with ali sefely pracedures. Fallure to
comply could resuft in injuy or death lo operator or others.

Lessee shell comply with all lavs, ordnances and regulations relaling to the possession, use or
maintenance of the equipmet. tessee is solely responsible 10 advise any persons oparating the
equipment or in the vicinity of the equipment of all safety operating procedures end safety
precautions.

MAINTENANCE AND EQUIPMENT CONDITION

This equipment lurrished by Lessor Is understood 1o be in good working or der al the fime of shipment
and uponreceipl If lhe Lessee finds it otherwise, Lassor shall be notified within 24 hours after amival
and Lessor has the right 1o put the same in good working order atits expense, but will not.be
responsible for any expenses corntracted without thelr writlén consertt Falire fo-send nolification will be
construed 10 mean acceptance by lhe Lessee and shalt necessitate maintenance of althe equipmert in
good condtion by the Lessee throughout the term of the rent.

LESSOR MAKES NO WARRANTIES EXPRESS OR IMPLIED AS TO OF THE
EQUIPMENT RENTED NOR AS TO VISIBLE OR HIDDEN DE; IN MAT

WORKMANSHIP, OR CAPACITY OF THE EQUIPMENT.

Lesses is responsible for all maintenance of {his equipment and will pay for all fuel, ofl and filters used
during the lerm of this agreement and will MAINTAIN PROPER OIL, COOLANT AND OTHER FLUID
LEVELS AT ALL TIMES, Recommended service intervais for this equipment are setforth in the
operator's manual,

Any damage to this equipmenl arising [rom any source whatsoaver will be charged to the Lessee, Any
repairs which become necessary t sald equipment shall be done by the Lessor uniess permission has
been givenin wriling fo the Lessee to do such repairs, The terms and condtions as set forth herein
continue during ihe period of repair. The cost of repairs for normai use is to be borne by Lessor, if
Lessee relums equiprnent with iess than a full lank of fuel, It will be refueled and cherged to Lessee,

Lessee shall nol expose the Equipment to ary hazardous material or waste. in the evenl the Eqtipment
is exposed lo any hazardous material or waste, Lessee shalf immedalely {1} notify Lessor, (2) remove
the Equipment from such exposure and (3) compl ly clean and decorkaminate the Equipment. If Ihe
Equipment cannot be completely cleaned, decontamirated and otherwise dscharged fromall adverse
effecks of such exposure, Lessea shall pay Lessor the full value of the Equipment, together with irterest
thereon from that date uniil the sald sum is paidin full, Lessee indemnifios and holds Lessor harmless
from any and all claims, actions, expenses, damages, costs and fabiities arising from any such
exposure of the Equipment (o hazardous malerial or waste. This indemnification survives and continuss
after the term of this rent

The Lessee agrees and guarantees lo retrn the rented equipmert Inas good condtion as when
received or {0 pay the expense of putting iin such condtion, less ordnary wear incident lo normel use
inthe hands of a competent operalor, This Includes physical cleaniness. This guaramee is absolute
and may not be excused by theft, acls of God, or for any olher reason whatsoever.

ifatany ime, Lessor in its sole discretion determines Its rights to the equipment are endangerad or that
lhe equipmentis inany manner improperly cared for or sbused of if there shall be any defeut by Lessee
in the terms and condtions of this rent, Lessor may without notice REPOSSESS the aquipment and
cancel this rent

The rerled equipment is 1o be used at the location shown on the face of ts agreemant andis not to be
removed from thal locafion except with lhe written consent of Lessor, Upon request by Lessor, Lessee
shall provide to Lessor the followingirformation: (a) & capy of the conlract goverring alt projects on
which the equipment Is used, (b) a copy of a payment borid, if any, issued pursuant lo the cortract and
Ihe name and iocation of all projects where the equipment has been used throughowt the term of this
agreement. Lessee agrees 1o promptty provide (0 Lessor on request, any and alt other information
whalsoever, as Lessor shallin its sole judgment deem appropriate. Failure to provide such information
shall be deemeda defaull of the rent.

The renled equipment is to be Used solsly by the Lessee or Lessee's agents.

PURCHASE OF EQUIPMENT:
The lessee has no option fo purchase the equipment keased on this agreement unless a ssparete RPO
agreement has been executad,

INSURANCE REQUIREMENTS FOR ALL RENTALS:

Lessee shall provide and naintaln Commercial Genaeral Liabilityinsurance and other Insurance
necessary to protect the Lessor and its affitates corinuously during the iife of this Agreement from any
and all ciaims for bodly Injury, death or property damage (inciuding the loss of use thereof) made or
arising ot of the operation, handing or ransportation of the equipmentrented under ths Agresment
with limi1s of rot less than One Milion Dofiars ($4,000,000.00) combined single kmit per occurence and
general aggregate. The latteris o be provided on a per location or per job sile basls, Such Insurance
shall be endorsed, withowt Fmitation, condition or exclusion, 1o Include the Lessor as an addtional
insured, All insurance required by this agreement shall Include a walver of rights of recovery against
Kirby-Smith Machinery, inc or its insurers by the Lessee and ifs instrers, as well as a walver of
subrogation against Kirby-Smith Machinery, Inc or its insurers.

Lessee shall provide All Risk Physical Damage insurance on alirented equipment, written 1o the fult
replacement vaiue subject 1o a deduclible acceplable to the Lessor and shallinsure against but not be
¥miled to the perils of fire, theft, vandalsm, malicious mischief, overioad, coliapse, waler damage and
such olher pertls as may be required by Lessor inits sole judgmert. Lessor shall be shown as loss
payee

Lessee shall provide and maintain Workers Compensation Inswrance written to comply with all state
laws in which the equipment shall be used or operated by Lessee

Il'Lessee chooses 1o pay for the Limited Damage and Theft Waiver (LDW}, Lessor agrees to walve its
right to recover fromthe Lesses the amourt of physicat loss or damage (excludng supply ilems) to the
rertad equipment which exceeds the standard monthly rertalrete. Lessor's rights are not waived if the
foss or damage occuerred under the following clrcumstances: Use or operation was without the Lessor's
permission or in vicktion of this agreement; loss or damage to (he equipment was caused by war,
nuclear reaction, nuclesr radation er radoactive contamination; loss or damage was caused by normal

wear and tear, loss or damage caused by abuse, neglect or carelessness; loss or damage caused by
overtum, tipping, use of machine beyond ils rated capaclty {overload}; koss or damage [0 iires, tubes
andfor tools that was caused by normal work appicalion; vandalsm or malcious mischiel, unless such
loss or damage coincides with other welved loss or damage: loss or damage wes caused by
dishonesty or the infentiona acl of the Lessee o Lessee’s employees; wrongful corversion by any
person lo whom the propenty is entrusted by the Lessee; mysteriols dsappegrarce; dsappearance,
thefl, or conversion of the equipment NOT documented by the Lessee's prompt fiing with appicable
pubic authorilies of a formal thell or conversion report; or failre to perform or pay for ali normel
periodic and basic service, adjustments and lubrication, Limited Darna ge and Thelt Waiver is not
avallable for crane rentals. The charge for the LDW is 14% of the totairertalrate and will be inciuded
as & miscellaneous charge on each irvoice

PAYMENT OF LIMITED DAMAGE & THEFT WAIVER DOES NOT RELIEVE THE LESSEE OF THE
REQUIREMENT FOR ANY INSURANCE COVERAGES OTHER THAN PHYSICAL DAMAGE TOQ
THE RENTED EQUIPMENT.

ADDITIONAL INSURANCE REQUIREMENTS FOR CRANE RENTALS:

The all-risk physical damage Insurance isted above must ba endorsed to tnciude boom damage and
overload damage. This may be written on a blanke! or maching specific basis. Inthe laller case the
Make, Model, Year, Viré and value must be stated on the Insurance Ceriificate,

ADDITIONAL INSURANCE REQUIREMENT S FOR ON-HIGHWAY EQUIPMENT:
Lessee agrees to provide and mairtain full attomobile liabilty insurance with combined single imits of
nol less than One Miifon Dollars {$1,000,000.00), Lessor shall be shown as addtional insured

PROOF OF INSURANCE:

All raguiredinswrance coverage and contract lerms shall be evidenced on a cerlllicate of insurance and
shall provide thatin the event the fability and/or physical bss poicies are canceled prior to the expiration
date shown on the certificate, the issuing Insurance comparies shall be required fo provide Lessor with
thirty (30) days writien notice of such carcelfation priar 1o (he effeciive date of canceliation, The cost of
any Insurance poicies, endorsements and deductibles shall be Lhe obligation of Lesses.

INDEMNIFICATION:

Lessee agrees to indemily and hold Lessor and its affiiales harmiess from any and eli claims
whatsoever relating to or arising from transportation, use, maintenance or possassion of rented
equipment, for Injury to persons or damage to property, and from any and ali expense incuredin lhe
defense of any such claims. in no event shall Lessor be held responsible for Injury, delays or damages
consequential or otherwise, resutling by reason of defays on the part of Lessor or raifoads or rucking
comparies In making delbvery, or loss or damage to equipment intransit or from strikes or other
contingencies beyond its corttrol or from any cause whatsoever,

CHARGES:

The rent period shalf begin at the ime when the equpment is loaded al shipping pointand end
when equpmenl s returned. Lessee shall pay alt Iransportation charges to the place of work and
refurn to Lessor's yard, or to such place as Lessor shall designate.

Allamounts charged will be due on dale of recelpt of invaice or later dale as specified on invoice
and a FINANCE CHARGE (18% APR) vill be imposed on this account if said account is not paid on
date the amount comes due.

In the event of Lessee's delautl in making paymenis as billed the balance of renl for the entire tarm
hergin described shallimme diately become due and payable.

Inthe event of defaultin payment of any Instaliment mentioned herei n, Lessor may enter the
premises, repossess said equipment, and lock of remove the equipment, Lessor s hereby
designated as lessee's attoney-in-fact for that purpose.

Ary holdover beyond lhe term of this rent as set forth above shall exlend the lermof the rert on the
same terms and condifions as setforth haraln except that during any holdover period Lessor may
repossess the equipment and terminate the rent, withoul defaull, upon 24 howr notice. On termination
of #his rent during any holdover period the rent for the entire rent period shall be computed on the
fowest basis provided above and adjusied with Lessee accordngty.

Lessor shall have any and all remedies provided tn Ins rert, al law or equily, includng, but nol imited
10, the right to sue for damages, coliection of unpaid rent, repossession and consequential dama ges
for Lessee’s breach of this rent

Allremedes given Lessor, hereunder are cumulative, and the exercise of any one remedy by Lessor
shall not be to the exclusion of any other reme dy.

In the event any sales, use or other personal property tax or assessment are hereafler lavied by any
publc authority upori the transaction herein specified, or on the properly which is the subject of this
transaction or any part thereof, then the Lessee agrees lo pay any such taxes or assessmens upon
demand

GENERAL TERMS:
This cortract shall not be considered in full force until accepted by the Lessar and executed by its
proper officer,

Tris agreement shall not only be binding upon the parties hereto but shall inure to and be binding
upon thelr helrs, successors in inferest, personal represertative, and assigns, (where permission to
assign by Lessor [s given). Lessee’s rights under this renl are not assignable wthout Lessor's written
permission

If any word, pivase, clause, senterce, or paragraph of this agresmert Is or shall be invai d for any
reason, the same shall be deemed severable from lhe remainder hereof and shallin no way effect or
impeir the validity of this agreement or any other portion thereof,

ltis hereby agreed that title to the rented equipment remain in the Lessor and il is nol Intended hereby
to vestary rights in the Lessee lo said equipment other than as specificaly provided herein.

Time is of the gssence.

This writing contains the enlire agreement between the parties hereto, and any orairepresentation or
agreement not cortained herein shall be of no force or effect whatsoever, uniess reduced to writi ng
signed by ihe parties, hereto,

The terminalion or cancetlation of this rent by Lessor, for any reason shall not {erminate or cancel
Lessor's right lo pursue any remedes provided herein or at law or equity mgainst Lessee.

This agreement Is enforceable under the laws of the State of Ckia homa, Oklatioma Couny,
Oklahoma, and is agreed to be the sole and exclusive jurisdction and venue to itigate or erforce lhis
confract. ltis further agreed by the parties thal should itigation become necessary to enforce this
contract, the debior shall be liable and beer the expense lor al reasonable atlorney's fees and court
cosls.

If the rental equipment described hereinis purchased, notice is hereby given that Kirby-Smith
Machinery, Inc ® will assign iis rights under the sales confract to KSM Exchange LLC to sell the renial
equipmentand, if appicable to purchase any Irade-in property,




